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Arising out of Order-In-Original No. 52-53/ST/OA/ADJ/2022-23 dated 27.12.2022 passed

() | by the Assistant Commissioner, CGST, Division - Himmatnagar, Gandhinagar
Commissionerate
arfrereRa T &1 ATH & TaT/ M/s Asifhusen Usmangani Memon, Prop of Saaj Creation,
(=) | Name and Address of the ThirdFloor, 301, Jasmin Complex, Nr. Jilla Panchayat,
Appellant Himmatnagar, Sabarkanth, Gujarat-383001

1S =fRF 50 orfier-emRer ¥ ST AT FAT § Y 9F 39 i ¥ uRy qurRafy i awme o wew
Wﬁmmgﬂﬁwmﬁwmwiﬁw%@mﬂ%ﬁwﬁw@

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. o

TR T T IO ST -

Revision application to Government of India:

(1) %Fﬁwwmwaﬁaﬁaw,w%ﬁmmﬁ%mw'mﬁ%aﬁﬁ@?ﬁmﬁ
SU-ETRT 3 ToIH TLege o stadiq QAUevr saad el gi=e, WRa axaR, &< /e, e &9,
At w5, stae S sae, 99 |, 78 fRedl: 110001 @ 6t ST =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
~ Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - ’

@)  afe arer Fit g & e § 57 T gt g § Rl quen 3t s wrea § 9 G
TUENIR & T WOSTIR § AT & STa g A0 &, A7 Feft soemmR ar woer & =18 ag et e 4
T T HUSTIIR & G HIST el TTehdT o S §% &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether m;f%’"@’?‘cﬁ:%erz\ or in a
warehouse. ' €8 B i ,~4 o
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(@) W%mﬁﬁﬁv‘gmﬁﬂﬁﬁaﬂ%ﬂmﬂmm%ﬁﬁﬁwﬁwslw?nﬁmm'c
SEqTE ewh e & AHe § ST wed F argy Rt o av e | fraifoa g

| In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@ ﬁwmwﬁnﬁmw%m(ﬁwmwﬁ)ﬁﬁaﬁmwm@

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) i Serar T SeqTarT Qe & AT 3 Forg St et e wrew iy 1€ & ofe Q onder o @
T U R o garieen sgh, W%Wma’rwqtmmﬁﬁﬂar@rﬁw(wm 1998
T 109 g7 HIF T 1T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) =0T Ieuted e (srdien) Rewmest, 2001 F [99 9 F siwta R yor der g8 d &t
gfat &, 3T emer F v s I Rets & I T F focge-area @ srfier spasr $ Q-dr
FfAgt & T S eMded fohaT ST A1l I9E |1 @At § a7 ged oY % S gy 35-3 H
Pl 6 F Fraw F aga & arer Sem-6 = f uiy Fff g =nfw

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals} Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS srdew & aror Sigl €7 A U 1@ 9 47 SaY FH gral S99 200/ - B s &
S &R g1 G T 1@ o SATaT gl af 1000 /- i e T &l Sl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT 7, Feaid STITAT [ Td HaT i FaIeqd =Aramfaeer & i ardien-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) eI SCUTST {[oe AfATRad, 1944 6T ey 35-d1/35-3 o efavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) wwRiRE TRe3E # q@ LA 3 AATET H1 edia, srfier & arAer § T o, Fvay
ICATEH o, T HaThe et =ranaeer (Reee) 6 uftry gefra e, srgaemam § 2nd 7rem,
AGATAT ST, AT, W, AgHIER-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in qua 9\.};11@& in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rul s\~‘ ﬁbsl and shall be
accompanied against (one which at least should be accom nied ‘- fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of df 67 pe’na.l;cy )“de and /
refund is upto 5 Lac, S Lac to 50 Lac and above 50 Lac resj)ec‘avelqu

}he form of
crossed bank draft in favour of Asstt. Registar of a branch of j Ny NOIE iate public




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3)  f e o & w7 e amRet TN ST & Y e i A 3 R e B e I
& 3 P ST TR T @ % A gu A B Rrar vt wd & a5 Ry gerRaR anftea
FATATIEFT T &b STIeT AT el TR BT T ST FohaT ST € |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =T Qe SEREE 1970 Tur guifda i ggET -1 % sionta Retia frg sqar o
SreeT AT Feramaer FriReta fAofa sy % s § § w@&w f wF 7w € 6.50 4 w7 =y
q[ee feme @ gt /TR T |

One copy of application or O.1.O. as the casc may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = SR WETST ArA@! @ A A Fver FEEt i A oY earer ey T stTar € S dn
v, Fea i ScaTad o Gd e} ordieli mmafarr (wrifafen) fay, 1982 # AR R

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HIHT o, T IR o T qarae il mrartier (Reee) v wi erfiey % araer
# FdaiT (Demand) T €€ (Penalty) F 10% T& ST HTAT ATaTd 1 gretifeh, stra™ qf ST
10 S ¥ gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

T IITE Y ST YATRT F frla, AT ST Fded 1 AT (Duty Demanded)|
(1) @< (Section) 11D ¥ qga Maffia Ty, '
(2) foraT Terq Svae ke HY ui;
(3) aae e el % Raw 6 3 aga 37 Tt

ag y@ AT * Al vt § uge ud S A gernr 3 srdier qriier e o forg g ord ey A
T &

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) & Qe & wi arfTer SRR o et Tgl ek AT Lok AT qve faraniad g1 qr 7 by Ty
L F 10% ST 9K $iX g1 e 0 ATl &7 99 598 F 10% e 9% Fi ST e gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty ;}@g@g{\a\re in dispute,
or penalty, where penalty alone is in dispute.” A B P

\
‘:’ v g R
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F. No. GAPPL/COM/STP/1427/2023

3ol 31¢2r / ORDER-IN-APPEAL

The present appeal has been filed by M/s Asifhusen Usmangani Memon,
Prop of Saaj Creation, Third Floor, 301, Jasmin Complex, Nr. Jilla Panchayat,
Himmatnagar, Sabarkanth, Gujarat-383001 (hereinafter referred to as ‘the
appellant’) against Order in Original No. 52-53/ST/OA/ADJ/2022-23 dated
27.12.2022 [hereinafter referred to as ‘impugned order’] passed by the Assistant
Commissioner, CGST, Division : Himmatnagar, Commissionerate

Gandhinagar[hereinafter referred to as ‘adjudicating authority’].

2. Briefly stated, the facts of the case are that the appellant were registered
under Service Tax Registration No. ADMPM4270FST001 aﬁd wer‘e engaged in
providing setvice falling under the category ‘Cleaning Service, Maintenance &
Repair Service, Contractors (others)’. As per the info’rmétion received from the
Income Tax department, it was observed by the jurisdictional officer that the gfoss
value of Sale of Services declared in the SlT—3 filed with Service Tax Department
Was less than the gross value of Sale of Services declared in Income Tax Returns
/TDS Returns filed with the Income Tax Department during the period F.Y. 2015-
16 and 2016-17. In order to verify the discrepancies, e-mails dated 05.05.2020 &
28.8.2020 were issued to the appellant. They did not submit any reply. Further, the
jurisdictional officer cohsideri_ng service provided by the appellant during the
relevant period as taxable under Section 65 B (44) of the Finance Act,1994 and
determined the Service Tax liability on difference of the value of ‘Sales of
Services’ under Sales/Gross Receipts from Services declared in ITR & the value
of ‘Sale of Services’ declared in ST-3 for the period of F.Y.2015-16 and 2016-17.

Details are as under:

Table-A
(Amount in Rs

Sr. No. . Y. - Y. -

1 Total income as per ITR-V 89,42,237/- 1,35,23,788/-
L2 Income on which Service Tax paid 0/- A 8,61,319/-

3 Difference of value mentioned in | & 2 above 89,42,237/- 1,26,62,469/-

4 Amount of Service Tax along with Cess 12,96,625/- 18,99,370/-

5 Grand Total ‘ . 31,95,995/-

3. Show Cause Notices F. No. V/15-9z/%gﬁ}nQVQ&Nzo-21 dated
AN
20.10.2020 & F. No. V/15-32/CGST-HMT/O& A9 daieg 0

%
_ \ﬁ & }”‘“
— e b')\_—/




. F.No. GAPPL/COM/STP/ 1427/2023

‘SCNs’) were issued to the appellant for the period F. Y. 2015-16 & F.Y. 2016-17

respectively wherein it was proposed to:

» Demand and recover service tax amounting to Rs.12,96,625/- &
Rs.18,99,370/- for F. Y. 2015-16 & F.Y. 2016-17 respectively under the
proviso to Section 73 (1) of the Finance Act, 1994 along with Interest under
Section 75 of the Finance Act,1994 ; '

»>  Impose penalty under Section 78, Section 77(2) of the Finance Act, 1994;

4. Both SCNs were adjudicated ex-parte vide the impugned order wherein the
demand for Rs.31,95,995/- [Rs.12,96,625/- for the period F. Y. 2015-16 &
Rs.18,99,370/- for the period F. Y. 2016-17] was confirmed under Section 73(2)
of the Finance Act,1994 alongwith interest under Section .75. Penalty amounting
"to Rs.31,95,995/- was imposed under _Sectioﬁ 78 of the Finance Act, 1994
alongwith option for reduced penalty under proviso toclause (ii). Penalty of

Rs.10,000/- was imposed under Section 77(2) of the Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

» The Appellant is a registered person under the service tax hax}ing registration
no. ADMPM4270FST001 and he has filled his service tax returns for the
disputed period and has also paid service téx on the taxable service. The
appellant has paid service tax on the gross value of service Rs.14,16,141/- for
F.Y.2015-16 and paid service tax on the gross value of service Rs. 8,61,3 19/-
for F.Y.2016-17."

» The appellant is engaged in the business of selling of flower pot, sale of
agricultural materials viz. seed, fertilizer etc. and also to grow flowers,
horticultural work and maintenance of garden. He was carrying this business

in the name of M/s Saaj Creation.

» The appellant is engaged in selling of natural flower pot, agricultural
materials viz. seeds, fertilizer and other agricultural materials required to
prodUcé the flower either in pot or at the garden. This being ‘Sale of Goods’

is not in ambit of the service tax and also not a paffof *gl\l and present

b

atk tFN,—‘fnt‘. :\i’
P g%
o O I
el s ol
i «
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Nrnwed S
o
i

impugned order.
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. F. No. GAPPL/COM/STP/1427/2023

The appellant is also engaged in the business of providing service in the
nature of Horticultural Activities. Horticulture is the branch of agriculture
that deals with the art, science, technology, and business of plant cultivation.
It includes the cultivation of fruits, vegetables, nuts, seeds, herbs, sprouts,
mushrooms, algae, flowers, seaweeds and non-food crops such as grass and

ornamental trees and plants.

The appellant is also engaged in providing service of the maintenance of
garden. Apart from maintenance of garden service, appellant is also selling
pesticides, seeds, fertilizers etc. required to maintain the garden. Appellant
on a prudent accounting principles as well as in the terms of generally
accepted accounting practices followed in our Country and across the globe,
showing and maintaining his books of account on a segmental system i.e.
revenue from each segment of the business is booked under the particular

segment.

Considering the ébové, appellant has booked the service portion of
maintenance of garden as well as sale of materials required for maintenance
of garden under the income head of the “Garden Maintenance Work”. During
the FY 2015-16, appellant has booked total income under the income head of
Garden Maintenance Work Rs.16,55,351/-. This revenue also includes
Rs.2,39,210/- from sale of the pesticides, seeds, fertilizers etc. required to
maintain the‘ garden. Thus, actual service revenue on account of maintenance
of garden is Rs.14,16,141/- only.

Appellant has booked the service portion of maintenance of garden as well as
sale of materials required for maintenance of garden under the income head
of the “Garden Maintenance Work”. During the FY 2016-17, the appeliant
has booked total income under the income head of Garden Maintenance
Work Rs.9,70,121/-. This revenue inbludes Rs. 1,08,802/- from sale of the
pesticides, seeds, fertilizers etc. required to maintain the garden. Thus, actual

service revenue on account of maintenance of garden is Rs.8,61,319/- only.

Thus, total disputed gross receipts during thg, th Thé;?yams are receipt on

account of horticultural activity and 1ncomé/§ﬁa£@ﬁ%&q$e @f seeds pesticides,
a

fertilizers etc. Thus, total disputed receipts a‘ré?"” ungler j"/
T/

/

Deerem I~ ~L 44



F. No. GAPPL/COM/STP/1427/2023

Financial Receipt from | Sale of Pesticides | Total Disputed
Year Horticultural Rs. Receipt
Activities Rs.
Rs.
2015-16 | 8703027 239210 8942237
2016-17 12553667 108802 | 12662469

»  The provision of the Section 66D of the Chapter -V of the Finance Act, 1994 -
which prescribed negative list of the services and Clause (d) of the Section
66D of the Act reads as under :

“Section-66D. The negative list shall comprise of the following services, namely-
(d) Services relating to agriculture or agricultural produce by way of—
(i) agricultural operations directly related to production of any agricultural
produce including cultivation, harvesting, threshing, plant protection or testing
(ii) supply of farm labour
(iii)processes carried out at an agricultural farm including tending, pruning,
cuttz‘ng,‘ hafvesz‘ing, drying, cleaning, trimming, sun drying, fumigating, curing, -

 sorting, grading, cooling or bulk packaging and such like operations which do

marketale for the primary market

. not alter the essential characteristics of agricultural produce but make it only
(iv)renting or leasing of agro machinery or vacant land with or without a

structure incidental to its use

(v)loading, unloading, packing, storage or warehousing of agricultural produce

‘ (vi)agricultural extension services _

| (vii)services by any Agricultural Produce Marketing Committee or Board or
services provided by a commission agent for sale or purchase of agricultural

produce

It is submitted that above clause (d) of section 66D is in place w.e.f

01/07/2012 and thus prevailing and in force during the period under SCN.

>  The provision of section 66B of the Act, which deﬁnés charge of service tax
| on and after the Finance Act, 2012, wherein all services other than those
specified in the negative list is prescribed to be taxable. Thus, all the services
containing in the negative list as given in section 66D of the Act are not

taxable service and no any service tax is payable on it.

>  The Interpretations given in the Section 65B of the Act which defines various
interpretations for the purpose of the Act and Clause=3 of the said

a“iﬁ?‘??;
23 o 3O o)

interpretation defines the meaning of the “Agricultuy
the meaning of the “Agricultural Produce”.
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F. No. GAPPL/COM/STP/1427/2023

>  Para 4.4.2 of the Taxation of Service -Education Guide issued by the CBEC
Board, wherein also the activitiés like breeding of fish (pisciculture), rearing
of silk worms (sericulture), cultivation of ornamental flowers (floriculture)
and horticulture, forestry are clarified to be included in the definition of

agriculture.

»  They further submitted that from the consolidated reading of nature of our
service and pl'dvision of section 66D(d) r.w.s 65B and 66B of the Act along
with the Para 4.4.2 of the Education Guide for the taxation of the service as
issued by the CBEC that, our entire receipt being receipt from activities of
Horticultural .is exempt from the payment of whole of service tax. Thus,
entire receipt from Horticultural Activities in the both the years are exempt

from the payment of whole of service tax.

»  Thus, considering the above facts of the case and in law, appellant‘submi'tted
to delete the entire demand of service tax as held to be payable in impugned
order in original. It is also submitted that ﬁ'om‘the facts and circumstances of

 the case the invocation of extended period of five years u/s 73(1) of Act’is
not legal and interest levied in the present u/s 75 is not legal and tenable as

service tax itself is not leviable.

>  They submitted that penalty levied in the present u/s 77(2) and 78 of the

Finance Act, 1994 is not legal and tenable as service tax itself is not leviable,

6.  Personal Hearing in the case was held on 15.09.2023. Shri Shakir V.
Chauhan, Chartered Accountant, appeared on behalf of the appellant for the
hearing. He reiterated the submissions made in the appeal memorandum and
handed over additional written submissions with supportmg documents. He also

submitted that the appellant prov1ded horticulture related services which are

exempted from service tax and also rendered sale of pesticides, on which the

appellant paid applicable VAT and also filed VAT returns, a copy of which is
enclosed. In view of above, the appellant is not liable to pay any service tax.
Therefore, he requested to set aside the impugned order, which was passed ex-

A R
violation of numerous judgements of the Trib 2 ]/an,dﬁvm LOu;s ngh Courts.
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parte without any investigation or veuﬁchn a@f the ﬁt e of services, in
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F. No. GAPPL/COM/STP/1427/2023

6.1 Vide their additional written submission, the appellant reiterated the
grounds submitted in their appeal memorandum and submitted copy of audited

Trading and P& L A/c & Balance Sheet, VAT return, Sample of Invoices for the
F.Y.2015-16 & F.Y. 2016-17.

6.2 On account of change in appellate authority personal hearing was again
scheduled on 20.10.2023. Shri Shakir V. Chauhan, Chartered Accountant,

appeared for personal hearing on behalf of the appellant. He reiterated the contents

- of'the written submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case, submissions made in the
Appéal Memoréndum, oral submissions & additional submissions with supporting
documents made during personal hearing and the facts available on records. The
issue before me for decision in the present appeal is whether the demand for
Service Tax amounting-to Rs.31,95,995/- confirmed alongwith interest and
penalties vide the impugned order in the facts and circumstances of the case, \is
legal and proper or.otherwise. The demand pertains to the period F.Y. 2015-16 &
F.Y.2016-17.

8. Upon verification of the documents submitted by the appellant, I find that
during the period F.Y. 2015-16 & F.Y. 2016-17, they were engaged in the
business of selling of flower pot, seed, fertilizer etc and also engaged in the
activity of Horticultural & maintenance of Gardens. Copies of Sample Invoices,
VAT Return submitted by them confirm the fact that they are engaged in selling of
Horticultural & Agricultural Produce as well prdviding services of maintenance of
Gardens. The audited Trading & Profit & Loss A/c for the period F.Y. 2015-16 &
F.Y.2016-17 also confirm the fact that they have declared both income as.‘Sale of
Goods’ and ‘Sale of Services’. They claimed that they had paid the Service Tax on
the Gross Taxable Value of Rs. 14,16,141/- during the period F.Y. 2015-16, but the
Jurisdictional Officer & Adjudicating Authority took into account Rs.0/- the Gross
Taxable Value in SCN & impugned Order. It is observed that in the Balance Sheet
for thé F.Y. 2015-16, the appellant have reflected Rs.1,60,37,923/- as Nursafy
Sales; Rs.5,703,027/- as Horticulture and Rs.16,55,351/- as Garden Maintenance

income. However in the Service tax return for said period the appellant have

shown value of Rs.14,16,141 and have dlscharged serg;oe*tax .0f Rs.1,52,386/-

’“n‘.;.




F. No. GAPPL/COM/STP/1427/2023

examined this aspect and took the value of ST-3 as nil. I find that the appellant has
earned income from Nursary sales, Horticulture and Garden Maintenance and
have also discharged tax liability under Works Contract. So, it appears that the
~ impugned order was not passed after examining the facts. Hence, the matter needs
to be re-examined. The adjudicating authority shall verify the claim made by the
appellant keeping in mind the observations made above and re-determine the tax
liability accordingly. Needless to say the appellant shall also provided the

reconciliation statement showing income earned from Sales of services and the

bifurcation of taxable and non-taxable income to the adjudicating authority.

9. Hence, I am of the considered view that in the interest of justice, the matter
. nheeds to be remanded back to the adjudicating authority for detailed verification of

documents.

10. I, therefore, set aside the impugned order and remand the matter back to the
adjudicating authority for de-novo adjudication. The adjudicating authority should
consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles of natural justice.

11, 3rdier el I &t T arefier a7 e s aie & fmr smar 2|
The appeal filed by the appellant stands disposed of in above terms.

ST (i)

U/ Attested : Dated: 247 November, 2023

ey
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To,

M/s Asifhusen Usmangani Memon,
Prop of Saaj Creation, _
'Third Floor, 301, Jasmin Complex,
Nr. Jilla Panchayat, Himmatnagar,
Sabarkanth, Gujarat-383001.
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F. No. GAPPL/COM/STP/1427/2023

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy /Asstt. Commissioner, Central GST, Division- Himmatnagar,
Gandhinagar Commissionerate.

4.

\é./ Guard file.
6.

The Superintendent (Systems), CGST, Appeals,. Ahmedabad, for
publication of OIA on website.

PA File.
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